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The Supreme Court’s Discriminatory Use
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55* Richard A.- Baer, Jr.*

No one who has observed the momentous shift in public attitudes
towards racist and sexist language over the past three decades can-{ail
to be impressed with how mnuch America has changed in some funda-
mental ways. Unless one is willing to risk job and reputation, there are
certain terms—wop, hymie, nigger, lo name but a few—that one simply
does not use in public, whatever one does in privale.

Just ask James Watt, Jimmy the Greek, or Jesse Jackson. Their failure
to understand that public standards are much higher than they were
three decades ago damaged or derailed their carcers. Even granting
that the media may push the taboo too far at times—there is some disa-
greement whether the Greek's punishment fit the crime——still overall
no sensitive and fair-minded citizen can help but applaud the change.

Given these circumstances, it is noteworthy that one unusually preju-.
dicial term continues to go virtually unchatlenged. It can be found on
the lips of university presidents, politicians, and church leaders. You
will see it in proclamations of the American Civil Liberties Union. And
you will read it in a substantial number of Supreme Court decisions.

The term is “'sectarian.”

Throughout American history, “sectarian” has been used to exclude
and to ostracize. It is a term that is used to disparage and marginalizc
particular groups of Americans and particular kinds of thinking..

That *sectarian” is hardly a Hatering term is evident from even 2
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cursory look at any standard dictionary.! Among its more commion
synonyms are “bigoted,” “narrow-minded,” “heretical,"” *“parochial,”
and “dogmatic.” Christians have used the word to describe Pharisees,
atheists, and other Christians: Unitarians to put down Presbyterians
and Roman Catholics; political liberals and conservatives to insult each
other, S

Given this range of meanings with consistently pejorative connota-
tions, it is disturbing to note that the mass medja regularly use the term
“'sectarian” to describe and label individual Americans and groups of
Americans.? Even more disturbing, however, is its use by the Supreme
Court and indeed our entire system of courts. Although the usage
dates back to roughly the middle of the nineteenth century, since the
end- of World War 11 the highest tribunal of our land has in fact used
the term “'sectarian,” not Just as a synionym for “‘denominational,” but
as a full-Aedged equivalent for the word “religious.”

The formula “religious = sectarian” begins 10 appear regularly in
Supreme Court cases only since the 1947 case of Everson v. Board of
Education," but of course the Supreme Court dealt with few first amend-
ment religion cases of any kind before that time.* There are scores of
passages where the Court embraces the “religious = sectarian” equa-
tion, and I shall mention just a few representative examples. The Court

refers to sectarian “opposition,”® “doctrine,”’ “dogmas,”® “control,”?

} Oxford American Dictionary 612 (1880) (“a person adhering to a sect, especially in
a bigoted fashion™). ’ )

2 See, e.g., Garrity, U.S. jewry: Is the Momentum Gone?, N.Y. Times, Nov. 26, 1989,
§7, at 5 col. 3 (describing assimilation of ethnic ETOUPS a3 a transilion 10 a more
“sectartan, old-fashioned society™); Delbanco, Abraham Lincoln: Speeches and
Writings, New Republic, Nov. 20, 1989, at 1 {describing American political history as'a
history of “seciarian politics”™). -

3 Perhaps the most remarkable (and the saddest) usage of “seciarian™ as a synonym -

for “religious” is when .church leaders and religious organizations use the term to
describe themselves. Such usage reminds me of how blacks in an earlier day sometimes
referred to each other or even themselves as “niggers.” I also recall the depressing
scenc from the 1968 (but only recently released) Soviet ilm Commitsar that depicted
Jewish children_ acting out violence 1owards Jews as they played the pathetic game of
“pogrom.” Wheén a form of persecution or discrimination becomes deeply enough
ingrained in a culiure, the oppressed may themselves Jack awareness of how damaging
and unjust it is, -

4 330 U.S. 1 (1947). . )

& This paper does hot examine how the term “sectarian” has been used in lower
federal courts or in state courts. '

6 McCollum v. Board of Educ,, 333 U.S. 203, 214 (1948).

7 1d. :

¥ 1d. ar 218.

% Id. at 220.

o —— —
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“instruction,”!® and “teaching.”'! 1t describes schoolchildren'? and
personnel’? as “sectarian.” It mentions “sectarian schools,” *'sectarian
education,”" and “sectariarni classes.”" It writes of states that have
“large and varied sectarian populations.”*® It uses the term ™sectarian
needs” in conjunction with the phrase “the religious nature of our
people,™1? _ o :

The formula “religious = sectarian” enjoys wide acceptance today,
so much so that its occurrence seems quite unremarkable 10 most
Americans. But when we reflect on the mean pedigree of the term
“seclarian,” the usage seems troublesome, to say the Jeast.

The reason is really quite simple. Even though the term “sect” can
have the relatively neutral meaning of “a group of persons having the
same principles, beliefs, or opinions"® or can be employed technically
in a hon-pejorative sense by sociologists of religion, the ordinary usage
of “'sectarian” is derogatory. Indeed, “sectarian” more often than not
is what we might call “caste language.” It is a term that has been used
throughout much of American history 1o keep religious -and social
“untouchables” in their proper place. Just as ruling elites have used

 racial and sexual epithets to put down blacks and women, so they have

used “sectarian” to exclude and marginalize those individuals and
groups whose religious or philosophical beliefs or social practices did
not correspond to their own vision of what was appropriate in the cul-
tural marketplace. ‘

It is hardly conceivable that our society could deal Jjustly with blacks
and other minorities if we had not decisively rejected terms like
“Sambo,” “pickaninny,” or “Polack.” Would not the same logic
demand that we stop using “sectarian” as a synonym for “religious?"

“Sectarian” always implies that there exists a contrasting main-
stream, a right way of thinking, a common position: that deserves to be
accepted by everyone. It is unconstitutional for government o prefer
one religious denomination or viewpoint over others. But'does it not
violate the spirit of the first amendment when government - discrimi-
nates against religious persons by describing the secular person as

10 1d,

11 1d. ar 226. I -

2 Commijnee for Pub. Educ. and Religious Libeny v. Regan, 444 U.S. 646, G49
{1980). '

18 Id. at 658.

14 id. a1 66B.

15 Td. at 669. ) .

16 Aguilar v. Felton, 473 .S, 402, 416 (1985) (Pawell, ]., concurring).

17 Zorach v. Clauson, 343 U5, 305, 314 (1952). .

18 2 World Book Dictionary 1881 (C. Barnhart & R. Barnhatt ed. 1980).
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“nonsectarian” and the religious person as “sectarian,” thus, in effect,
proclaiming that what is really common or mainstream in our society is
secular rather than religious?'? o

Some parents are compelled by conscience 1o seek a religious educa-
tion or religious day care for their children. Quite apart from the ques-
tion of whether government should pay for such education or day care,
it seems hardly conceivable that any fair-minded person would argue
that the state has a right to demean such citizens, their children, and
the people who serve them by implying that they are bigoted, narrow-
minded, and unorthodox. The spirit of the first amendment suggests
that the state should be held 1otally incompetent to make such
pronouncements.
" The term “sectarian” carries with it such a generous supply of nega-
tive connotations that its use as a synonym for “religious” is inevitably
prejudicial, no matter what the writer's intent. Not only do actual dic-

tionary definitions support this claim, but passages from specific court’

decisions also lend it credence. Whenever *'sectarian” is used as a full
synonym for “religious,” even if no negative meanings are intended,
there appears to be a degree of “‘contamination” from the older, pejo-
rative use of the term, a kind of “bleeding off™ of some of the earlier
corinotations into the newer context. Much' of this may take place at a
level below that of full consciousness, but it is stll significant. This
process is facilitated by the fact that right up o the present time the
Court occasionally uses the term *sectarian” in its older meaning of
“narrow,” “denominational,” or “particular,” in such expressions as
“‘nonsectarian prayer”* or “the religious and indeed sectarian signifi-
cance of the creche.”®" Thus this process of “contamination” does not

19 This is not 10 deny that the political structure and operation of our government is
sccular or nonreligious. Americans have dgreed o cooperate with each other politically
within a secular framework, but this does not entile secular morality or secular
philosophical and metaphysical comprehensive views of reality 10 any special status, nor
should it entitle government 10 use the 1erm “sectarian” 1o describe particular religious
persons, groups, or institutions. See discussion infra notes 77-85 and accompanying
texi, including references (o the work of John Rawls, .

2 Marsh v. Chambers, 463 U.S. 783, 819 (1988) (Brennan, J.. dissenting).

21 Lynch v, Donnelly, 465 1.8, 668, 692 (1984) (0’'Connor, J.. concurring). See alsa
id.at 717 {"And the creche; because of its unique association with Christianity, is clearly
more seclarian than those references Lo'God that we accept in ceremonial phrases or in
other contexts that assure newwrality.”); Abingion School Dist, v. Schempp, 374 U.S.
208, 271 (1963) (“[The religious aims of . . . educators . . , were comprehensive, and in

many cases quite devoid of sectarian bias . . . but were nonetheless religious.”); Board of

Educ, v, Allen, 392 U.S. 236, 253 (1068) (Black, ], dissenting} (“sectarian religious
viewpoints”); Zorach, 343 U.S. at 824 {Jackson, J., dissenting) (“sectarian religious
purpuses”); E\-crsg’n v. Buard of Educ., 330 U,S. 1, 32 (1947) (Ruiledge. ). dissenting)
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arise just from a general consciousness of the term’s older, pejorative .
meaning, or from its pejorative use by society at large, but also from
the coexistence of the older and newer meanings within the same
decisions. ) - .

Even when the Court apparently intends *'sectarian’’ to funcl.ion as a
neutral synonym for “religious.” the term is often used in conjunclion
with other terms of a negative sort.” Thus the Court refers 1o *'sectarian

. . . . . * .y ',2.‘
exclusivity,”*? “narrower sectarian purpose,”* “sectarian division,”

‘“sectarian controversies,”?® “political fragmentation on sectanan

lines,"?® and *sectarian bickering and strife.”®’ Terms such as “bitter
controversies,” “proselytizing function,” and “bias"*® are’ closely
conjoined with the term “sectarian.” The expression “religious lqdoc-
trination"" is associated with the phrase “pervasively sectarian environ-
ment."*! Justice Brennan, concurring in Abington Schoof Disirict v.
Schempp, refers to public schools as providing “an atmosphere free of
parochial, divisive, or separatist influences of any spr;."” -_He then pro-
ceeds (o contrast “‘a public secular education with its uniquely den‘:o-‘ _
cratic values, and some form-of private or sectarian education, which
offers values of its own.”*® Finally, he refers to “jeopardizing the free-
dom of the public schools from private or sectarian pressures.”!
Conversely, the Court uses more neutral or even positive languag.e in
conjunction with the Lerms “secular” and *nonsectarian,” It-mentions
“secular, neutral, and nonideological purposes” of a sch_ool.” Imply-
ing that the sectarian school's educational functions are ldeologfcal. it
refers to “‘secular and nonideological services unrelated to the primary,

(“all forms of religious expression, creedal, sectarian ar nonsectarian,. wherever and
however taking place™). :
2 Lynch, 465 U.S. at 700 {O’Conner, J., concurring).
2 1d. o o
% Id, at 721-22,
2 Id. at 722,
% Larson v. Valenie, 456 U.S. 228, 252 (1982). o
%7 McDaniel v. Paty, 435 U.S, 618, 641 (1978) (Brennan, J.. concurring).
¥ Lemon v. Kurtzman, 403 1.8, 602, 645 (1971) (Brennan, ., concurring in part and
dissenting in pan).- |
2 Id. a1 659,
30 Schempp, 374 U.S, at 271,
# School Dist. v. Ball, 478 U.S5. 375, 388 (1985).
2 Sdampp: 374 L.8. at 242 (Brennan, J., concurring).
¥ Id.
H ]d. : .
. % Commilee, for Pub. Educ. and Religious Liberty v. Nvquisi, 413 U.S. 756, 780
(1978). : . : ‘ .
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religious-oriented educational function of the sectarian school,”* and
to “wholly neutral, secular instructional material and equipment.”?’
Once Americans grasped the social and psychological implications of
employing epithets like “*nigger” and “hymie,” it became utterly inap-
propriate even (o debate their continued use. Fairness demanded that
these terms be dropped altogether.. Similarly, once the discriminatory
and prejudicial nature of the equation “religious = sectarian’ is per-
ceived, it becomes a matter of simple justice for public officials 10 aban-
don this terminology in public discourse. A reasonable sense of ‘justice

demands that this formula not appear one more time in any court deci-

sion, except when its usage is unavoidable, for instance, when quoting
earlier cases or referring to statements or judgments of parties before

the courts. For agents of government.to employ such language funda-
' mentally violates the spirit of the first amendment and the genius of the
American political experiment.

- Tt will not do (o argue that “'sectarian” has become a technical legal
and constitutional term with its own restricted meaning and that the
Court means no harm. Both points are true but irrelevant. What is
important is that there simply is no way the Court can use it, whatever
its intentions, without prejudicial effect. -

1. HISTORICAL BACKGROUND

If the problem were merely one of the Court using biased terminol-
ogy—that is, a case of judicial bad manners—then finding a different
way to talk about religion would eliminate the problem. But just as the
use of epithets like “nigger” and “hymie” is not-simply a matter of
rudeness but reflects a deeper understanding of the status of minorities
and of the nature of the good society, so the Court’s usage of the terms
“sectarian” and “nonsectarian” should alert us to the fact that some-
thing may be wrong with the way the Justices view the world. Their
language is symptomatic of a deeper disease, an underlying distortion
in how the Court construes the relation between the religious and the
secular. ’ . :

Indeed, d@n examination of the historical and philosophical back-
ground of the use of “sectarian’ as 2 synonym for “religious” clearly
supports this hypothesis. What quickly becomes apparent is that the
founding father whom many of us most clearly associate with freedom

. 38 Meek v. Piuenger, 42) U.S. 349, 364 (1975). The term “ideological” may be used
m’a7 li;asongglay neuwral fashion, but it rypically carries with it pejoraiive connotations.
. a1 366, L ' ’
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of religion and conscierice—Thomas Jefferson—must share at least part
of the blame for our use of this discriminatory language. In his private
correspondence especially, Jefferson regularly referred to orthodox,
Trinitarian Christians—thoseé who believed in the deity of Christ and
the traditional doctrine of salvation—as “sects” or “sectarians.”*® He
held that their beliefs were based on dogma, superstition, and revela-
ton. Strongly anti-clerical throughout his life, Jefferson was extremely
critical of traditional Christian faith.’® He held that the “'sectarian”
views of traditional Christians_should remain private and not functiori
as part of public education or politics.*® _

By cc;mras_t, Jeflerson considered his own Unitarian and Enlighten-
ment convictions about morality and religion to be universal and non-
sectarian.’ ‘He firmly believed that his understanding of the life of
Jesus and of the early Christians was historically more accurate than

_that of the orthodox, In’emphasizing God as Creator and Sustainer of
life and at the same time rejecting the Christology and soteriology of

the historical church, Jefferson believed he was emphasizing what was
truly common to all Christians and thus “nonsectarian.”*? Moreover,
he considered his own views to be compatible with science and to be
grounded in reason and common sense, not in dogma and superstition.
Because he was convinced that his views were common to all Christians
and were essentially rational and universal, he believed that they

38 See R. Healey, Jefferson on Religion in Public Education 95-116, 202-226 (1962),
See also R. McCarthy, D. Oppewil, W. Peterson & G. Spvkman, Society, Stale, and
Schools 8]-86 (1981) [hereinafier Society, Siate, and Schools]; R. McCarthy, J. Skillen &

"W, Harper, Disestablishment a Second Time: Genuine Pluralism for American Schools
15-51 {1982) [hereinafter Disestablishment a Second Timel].

3 See Letier 1o William Short (Oav. 31, 1819), in Thomas Jefferson: Writings 1431
(M. Peierson ed. 1984) [hereinafter Jefferson’s Writings]. Jefferson hoped for “a quiet
euthanasia of the heresies of bigotry and fanaticism ['invented by ultra-Christian sects')
which have so long triumphed aver human reason, and so generally and deeply afflicied
mankind.” 1d, ar 694, '

10 Disestablishment a Second Time, supra note 38, at 42.

4! Society, Siate, and Schools, supra note 38, at 81-83.

12 Jefierson, of course, did not have the benefit of modern critical Biblical studies,
which have clearly shown thal_in both Judzism and Christianity, soteriology precedes
any distinclive docuwrine of creation. Thus experientially and theologically, the events
recorded in Exodus precede and are the basis for Genesis, and the kerygma of the early
church is earlier than teachings aisociating Jesus Christ with creation. This 4 to say that

» Halsgeschichte (salvation history) is older than and theologically the basis for the docirine

of God as Creator. Precisely because the Hebrews came to know God as the one who

-~delivered them from slavery in Egymt and brought them into the promised land, they

reasonéd that he must also be the one responsible for the creation of the world and of
human beings. * Simjlarly, Christians first experienced Jesus Christ 25 Redeemer and
only afterwards developed doctrines that associated him with creation. See G. von Rad,
1 Old Testament Theology 105-158 (1962). ' o
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deserved to become. the basis of public morality and politics.*?

Horace Mann, a key figure in the founding of the common school
movement, thought much like Jefferson.** He fervently believed that
religion should be taught in the compulsory common schools, but it
should be of a nonsectarian variety—a religion that he thought was
common to all Christians, but that, when all was said and done, looked
almost identical 10 his own Unitarianism,** )

S}'milarlg, in the great school wars that 100k place in New York City
du_rmg the first half of the nineteenth century we find a very similar
pejorative use of the term “‘sectarian.” The Free School Society, which
wanted control over all tax revenues committed to education, routinely
referred to Baptist and Catholic schools as “sectarian,” whereas they
described their own schools as “nonsectarian.”™® Founded in 1805 and
originally called “The Society for establishing a Free School in the City
of New York, for the education of such pocr children as do not belong
t0,.or are not provided for, by any religious society,”*” (he Free School
S_oc;nety was established by an elite group of New York business and
civic leaders.® The single strongest influence in the society was
Quaker, and its religious orientation was a kind of nondenominational
liberal Protestantism.** The Society advertised itself and its schools as
“nonsectarian”—even though they taught religion as well.as morality.

Conflict in New York City over school funding became intense
between 1822 and 1842. The Free School Society opposed Baptist and
Catholic demands for a fair share of public monies, arguing the illegiti-
macy of any public funds going to such “sectarian” schools.’® In 1826
the Society changed its name to the *Public School Society,”*! a- move
th?t likewise reflected their confidence that their own “nonsectarian”
onenta}ion was of a different order from the parochial, denominational,
“sectarian” position of their opponents.

Catholic .Bishop John Hughes, who led the fight against the Public
School Society, attacked the-alleged "secularity” and “‘nonsectarian”

" %3 Sec Disestablishment a Second Time, supra note 38, a1 42-43,
# See C. Glenn, The Myth of the Common Schoo? 63, 146 (1988).
1 Id. a1 146-78. See also Disestablishment a Second Time, supra note 38, a1 56-60.-
16 See Disestablishment a Second Time, supra note 38, at 60-70; Society, Stale, and
Schools, supra note 38, a 87.09. R ' SR
47 D. Ravitch, The Great School Wars 9.¢1974),
# 1d. at 8.9,
18 1d. ac 9,
00502 lDisestablishment a Second Time, supra note 38, at 62; D. Raviich, supra note 47..a1
51 D, Ravitch, supra nowe 47, a1 22.
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character of the public schools.>® He identified what Rockne McCarthy
refers 10 as “the fundamental dilemma created by every effort 1o main-
tain 2 majoritarian, monopolistic public school system in a religiously
pluralistic society.”®® For Catholics, who were not in favor of individual
interpretation of Scripture, the simple reading of Scripture (especially
from the King james version) commonly praciiced in the “‘public”
schools was anything but a religiously neutral or “nonsectarian’ activ-
ity. It was an establishment of a majority’s religion against a minority’s.
Moreover, Bishop Hughes noted, if religious. instruction were alto-
gether omitted from the school curriculum, this would mc_rely leave,
students “to the advantage of infidelity.”*

Looking: back on the conflict 150 years Iater, it seems not unwar-
ranted to conclude that class interests as well as theological differences
were at stake.>® Historian Michael Katz blunily comments on the Soci-
ety: “[M]ake no mistake about it: This was a class system of education.
It provided a vehicle for the eéfforts of one class to civilize another and
thereby ensure that society would remain tolerable, orderly, and
safe. "6 _

. Jefferson might be excused for his use of the term “sectarian,” for he
honestly—even if mistakenly—believed that his own non-Trinitarian
religious convictions were of a different and' more rational order than
those of the orthodox Christians of his day.?” He believed that reason,
nature, common sense, and man's innate moral sense could show us
with clarity and certainty the basic contours of true religion and moral-
ity.®® He ‘sincerely believed that he had succeeded in distilling the
essence of Christ’s teaching and that this- “nonsectarian” religion,
uncontaminated by later theological speculation, would ultimatély win
out over traditional dogma and superstition. Indeed, he thought that

32 Disestablishment a Second Time, supra note 38, aL 67. See also American Writings
in Popular Education: The Nineteenth Century 101 {(R. Welter ed. 1971) [hereinafter
American Writings). ' '

%% Disestablishmient a Second Time, supra note 38, at 67, :

5 See Hughes, The Petition of the Catholics of the City of Néw York (Sept. 21, 1840,
in 7 Documents of the Board of Aldermen of the City of New York (1840-1841),
reprinted in American Writings, supra note 52, a1 104. See also Society, State, and
Schools, supra note 38, a1 50. |

5% See D. Raviich, supra note 47, at 3-76. See also Disestablishment a Second Time,
supra note 38, at 60-70; Society, State,-and Schools, supra note 28, a1 87-92,

3 M. Kaiz, Class. Bureaucracy, and Schools: The Illusion of Educational Change in
America 9 (1873). Seec also D, Ravitch, supra note 47, ;1 10 {"Historians Kaestle and
Michael Katz have described [the Society] as a waning elite using its schools to control
the lower class.”).

7 See Disesiablishment a Second Time, supra note 38, at 16-17.

" 1d. a1 18-19. See also R, Healey, supra note 38, at 107,
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his “nonsectarian” beliefs deserved to become the basic beliefs of
everyonie.®® . .
. Because some of Jefferson’s most biased tirades against orthodoxy
occurred in his private correspondence, Christians of his day did not
clearly realize how prejudiced he was against their religious beliefs.’
Also, they were tired of their own doctrinal and ecclesiastical squab-
bles, and thus were content to see the public life of the nation as non-
sectarian (in the limited sense of nondenominational} and even secular,
Horace Mann’s ideas were similarly problematic. In The Myth of the
Comman School, Charles Glenn notes that orthodox Protestant theolo-
gians, like Charles Hodge of Princeton, rightly understood that the
“nonsectarian religion™ that Mann promoted in the common school
basically ignored fundamental Christian doctrines about human sin and
about the person and work of Jesus Christ.5! But Mann was extraordi-
narily successful in promoting his vision of 2 common education that
incorporated “nonsectarian religion,”® and many orthodox Protes-
tants seem not to have fully grasped the degree to which Mann’s alleg-
edly common and “nonsectarian™ religion was foreign 1o their own
deepest convictions. Also, by the late 1840s concern about social disin-
tegration—fears of atheistic belief, Roman Catholic immigration, reli-
gious enthusiasm—led to a gradual softening of orthodox Protestant
opposition to Mann and other school reformers.®® These other threats
apparently seemed more serious than the mistaken theology of the Uni-
tarians and liberal Protestants. Ironjcally, orthodox Protestants quite
overlooked the fact that theologically, if not culturally, they were closer
to the Catholic immigrants than they were to the Unitarians.
Rather than being religious or theological, the primary objective of
Horace Mann and the other school reformers was social in a broader
" sense. "Glenn writes that they "'were not primarily concerned to pro-

59 Jeflerson and other rationalists
held that only what is common 1o all religions and all sects . . . is relevant 10 the
being and well-being of the commonwealth, This is the theology behind the legal
siructure of America, the theology on which the practice of religious freedom is
based and i1s meaning interprered, Under iL, one might say, it is religious
particularily, Protestant or otherwise, that is heretical and schismatic, .even un-
American. )
8. Mead, The Nation with the Soul of a Church 22 (}975) (emphasis in original),

8 See, e.g., Letier 1o’ Dr. Thomas Cooper (Nov. 2, 1822),.in JeMerson's Writings,
supra note 39.-a1 1463-65; Lenter 10 John Adams (Apr. 11, 1823}, in id. a1 1466-69. See
also Disestablishmeni a Second Time, supra noie 38, at 15.29; R, Healey, supra note 38,
a1 114-16, 235-288. : :

8 See C. Glenn, supra note 44, at 179-206,

£ 1d. a 158.78, - :

8 )d. a1 63-85, 179-206.
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mole Protestantism or even Unitarianism. That would have been
contrary (o the elitist and increasingly complacent character of Unitari-
anism afier about 1825 ., . .”® They were mainly concerned o incul-
cate proper social values in the children of the poor and of Catholic
immigrants, thereby maintaining social unity and peace.® _

It is important 10 be clear that neither Jefferson nor the participants
in the Massachusetts and New York City school conflicts of the first half
of the nineteenth century considered “sectarian” a synonym for “reli-
gious,” or considered “nonseétarian” as equivalent to “nonreligicus.”
For Jefferson and Mann-—as well as for the leaders of the Public School
Society—"sectarian” referred to the wrong kind of religion. Rather than.
sticking to the simple teachings of Jesus that constituted the true *“non-
sectarian” essence of Christianity that all Christians held in common,
the “seciarians” insisted on adding to this common heritage the dog-
mas and superstitions of ignorant men, _

What in effect has happened over the past'150 years is that the bias of
Jefferson and Mann and New York City’s Public School Society against
certain religious people and beliefs {(mainly traditional Christians) has
been extended to religious people in general. Already in the early
18405 we can find evidence for a critical shift in terminology. In defend-
ing its educational views before the New York City Commeon Council,
the Public School Society stated: '

We have the right 10 declare moral truths. ... We thus undertake

in these public schools 1o furnish this secular education, embrac-

ing as it does, not solely and exclusively the common rudiments

of learning, but also a knowledge of good morals, and thosé

common sanctions of religion which are acknowledged by every

body.%® : : : o
Here we find the term “secular™ used where we would have expected
the term “nonsectarian.” But if the secular is equated with the nonsec-
tarian, this leaves open the way for describing the religious as the sec-
tarian-—not just orthodox or traditionaf religion but all religion. '

My research does not yet allow me to say with. confidence just when
the term *“'sectarian” first appears as a full-ledged synonym for “reli-

% Id. at ]51. -

65 1d. Glenn argues that this is a case of “false consciousness” in the sense described
by Mannheim: “[K]nowledge is disiorted and idevlogical when it fails to tuke atcount of
the new realilies applying 1o a sitvation, and when it aitempts 1o conceal them by
thinking of them in calegories which are inappropriate.” Sce K. Mannheim, ldeology
and Utopia 96 (1936). '

% See V, Lanie, Public Money and Parochial Education: Bishop Hughes, Governor
Seward, and the New York School Coniroversy 83 (1968) (quoting W. Rourne, History
of the Public School Society of the City of New York 242-43 (1970)) (emphasis added).
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gious,” but we know that by the time of the Civil War the constitutions
of five states (Wisconsin, Michigan, Indiana, Oregon, and ‘Minnesota)
‘forbade the use of public monies for “sectarian” (that is, religious) pur-
Poses, and various Western siates afier the Civil War constitutionally
forbade religious instruction, usually described as “sectarian,” in publjc
schools. %7

In 1948, Justice Black, writing for the majority in McCollum v, Board of
Education, stated: “{Bly 1875 the separation of public education from
Church entanglements, of the Siate from the teaching of religion, was
firmly established in the consciousness of the nation.”8 “ that year,”
Justice Black continues, “‘President Grant made his famous remarks to
the Convention of the Army of the Tennessee.”®® Grant told his
audience; . '

with sectarian, pagan, or atheistical dogmas. Leave the maiter of
religion 1o the family alcar, the church, and the private scheol,
supporied entirely by private contributions, Keep the church
and the state forever separate.’

Justice Black noted that “President Grant urged that there be written
into the United States Constitution particular elaborations, including a
specific prohibition against the use of public funds for sectarian educa-
tion, such as had been written into many Srate constitutions.””! The
Republicans won the presidential eleciion of 1876 but were not suc-
cessful in gaining the necessary two-thirds majority needed in the Sen-
ate to ratify the proposed constitutional amendment forbidding public
money to be used for“‘sectarian“ schools:™ Congress did, however,
pass legislation that required all states admiued to the Union after 1876
to adopt in their constitutions a requirement (o maintain school sys-
tems “free from sectarian control,””

7 Disestablishment a Second Time, supra note 48, a1 71,
88 MeColtum, 338 U S, al 217,

9 1d, *

14,

1 1d. a1 218-19, -

" See Disestablisliment a Second Time, sitpra note 38, ar 7179,

T MeCollunt, 333 105, w 220, See also Disestablishineny Second Time, supra note
38, a1 71-72, )
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11, Pun.'psopmc,u. AND THEOLOGICAL CONSIDERAT!ONS

Not only does modern Biblical scholarship contradict Jefierson’s
understanding of what constitute the genuine words of Jesus or his view
of Paul as the‘arch-corruptor of the authentic teaching of Jesus, but it is
also possible 10 marshall convincing epistemological arguments against
Jeflerson’s conviction—shared also by Horace Mann—ihat reason and
common sense gave special support 1o his religious convictions as over
against those of the orthodox Christians of his day. As Rockne McCar-
thy concludes, Jefferson's position “‘was not as self-evident as it was
selfeserving, "7 Jefferson and Mann may have thought that their Unita-
rian and Enlightenment views were based on reason-in some unique
manner, but a close examination of their views reveals that they depend
upon certain epistemological commitments and assumplions just as did
the views of the orthodox Christians they so roundly condemned. - -

Similarly, in our own day, when the heirs of the Enlightenment

-atlempt to argue that secular reason holds a privileged place vis-d-vis

religious or theisiic reason, their position is not convincing. There are
no reasonable episiemological standards that allow us to judge theo-
logical thinking as inherently inferior or less reliable than secular or
nontheistic thinking. Nor is there a preferred secular mode of moral
reasoning that can, without benefit of argument, legitimately exclude
religious convictions about morality.” Secular and religious thinkers
alike stand under the same obligation to engage one-another dialecti-
cally without o priori assumplions of episiemological superiority. i/
human thinking makes use of tradition, takes place within a particular
framework of epistemological and metaphysical assumpiions, and
entails risk of error. This is trye of the secufar thinker as well as the
religious thinker. Neither possesses some kind of 1otally objective, neu-
tral, rational algorithm thar wiil give her results that are inherenily
more reliable than those of the other.

This recognition does not require us 10 retreat to a posilion of rela.
tivism and subjectivity or hold that different world views are radically
incommensurable. Nor does it mean that one cannot be in possession
of good reasons for adopting one world -view rather than :lminl?cr.
Rather, J am calling anention to the fact that secular and theqloglc_al.
thinking about morality takes place within patticular paradigms or in
light of certain central commitments, As in science, one cannot doubt
all of these simultaneously, but ong is free 1o question individuai com-
mitments within the toral paradigm and adjust them if necessary, Also,

M Sociery, Stme, and Schoyls, supra noie 88, ag 83..
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as in science, it may be that the tensions between one’s central commit-
ments and one's experience may become so great that one will abandon
the basic paradigm and adopt another. .But this happens precisely
bécause in both science and in secular and theological moral thinking
one makes use of critical reflection and does not believe something for
no reasons at all.”

If my argument is correct, then Thomas Jefferson and Horace Mann
were mistaken not only in their assessment of what was truly comimon
among Christians of their own time. Nor did their use of the term “sec-
tarian” simply reflect a certain lack of charity towards their opponents.
They also operated in terms of a faulty uriderstanding of human ration-
ality. They lacked conceptual clarity about the nature of human think-
ing. Likewise, when the Supreme Court today employs the equation
“religious = sectarian,” and when it gives a special place Lo secular or
nontheistic thinking and values, it is not just acting in an uncivil manner
comparable to using sexist or racist language. It is also misconstruing
the fundamental relationship between the religious and the secular,
Thus, although it is offensive and discriminatory for the Court 1o
employ the equation “'religious = sectarian,” such judicial “cussing’ is
really only.a symptom of a deeper problem. That deeper problem is
that the Court, operating within its present conceptual frimework for
construing the relationship between the religious and the secular, sim-
ply cannot achieve public justice for religious Americans,

My argument assumes that all of our knowing, as finite human
beings, entails risk and uncentainty. We can give good reasons why cer-
tain religious world views or certain secular world views are.more
acceptable to us than others. But the question.of whether religious
world views as a class are epistemologically inferior 1o secular world
views as a class remains unanswered; and to pretend that the matter has
been settled in favor of the secular world views is simply a case of intel-
lectual bias or arrogance, Reason has proved incapable of déemonstrat-
ing that either Jefferson’s views or those of the contemporary secularist
are neutral, universal, and nonsectarian. If the Court continues to act
as if they were, it will do 50 on the basis of an epistemologically dubious
faith commitment rather than on justifiable philosophical and judicial
grounds. ' ' R

Within a particular religious or philosophical tradition, it may be

™ See A. MacIniyre, Whose Justice? Which Rationality? 1-11, 326-403 (1988); H.
Putman, Reason, Truth and Hisiory 174-216 (1981); T. Spragens, The Irony of Liberal
Reason 311.895 (1981); J. Stout, Ethics After Babel 1-32, 220-965 {1988); Bernstein,
Introduction, in Habermas and Modernity 1-8 (R. Bernstein ed. 1981). - . :

1999]- Disgﬁmimtmy Use of “'Sectarian” 463

legitimate to think of those who share most of the tradition but also
embrace unorthodox views as “sectarians.” But to pretend that it is
possible to occupy some Olympian high ground from which we can
‘‘objectively” and “‘rationally” characterize the beliefs of others outside
of our own tradition as “sectarian” is an example of bad faith. And for
government to take this course-—that is, to favor secular comprehensive

‘world views or the morality entailed by such world views while at the

same time undermining or discrediting religious .views—is 1o violate
the fundamémal spirit of the American political compact.

It'is my contention that using the equation “religious = sectarian”
tends to marginalize religious Americans and their viewpoints. Thus,
although my argument is essentially philosophical and- moral rather
than sociological, 1 find it ironic that all the best polls show that Ameri-
cans are incurably religious—not a few Americans on the fringes of the
culture, but most Americans,” Church attendance approaches fifty per-
cent of the population and close to ninety percent of all Americans
claim to believe in some kind of God or divine reality. _

Thus, if the terms “sectarian” and “nonsectarian” were to be defined
empirically in terms of who is the “typical” American or in terms of the
dominant beliefs of the culture, it is the secularist who would have to be

Jjudged the “sectarian.” ‘It is the secularist who is-not part of the main-

stream, who is atypical, irregular. But if my analysis is sound, then pub-
lic officials may not legitimately use the term “sectarian” to describe
either secular or religious groups or individuals, for to do so is to mis-
construe the relationship between the religious and the secular and to
categorize one group of Americans as second-class citizens.”®:

AII. TRE CHaNGING ROLE oF GOVERNMENT

I bave found no evidence which suggests that when the religion
clause of the first amendment was formulated, political and religious
thinkers were concerned with the question of whether the secular could
rightly be construed as religiously neutral or with the question of the
extent to which it could become a competitor with traditional religion.
But in light of several significant societal changes that have since

. 4

® Whether or nol private citizens choose (0 use the terms “sectarian” and
“nonsectarian™ should remain a maiter of individual judgment. ! may not share the
religious beliefs which lead Catholics to refer 10 Baptists as “sectarians,” bui I do not
protest their nght 1o use the term nor even disagree Lhat the term may have a certain
technical appropriateness. Nole the careful manner in which John Rawls uses the term

“sectarian” in Rawls, The Idea of an Overlapping Consensus, 7 Oxford . Legal Suid. 1,
20 (1987), ' '
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occurred, it is a question with which we should now be concerned,
First, state governments became ever more actively involved in public
education.”” Second, on the basis of the fourteenth amendment, the
first amendment came 10 be interpreted as applying 1o the states as well
as o the federal government.™ And finally, since the time of the New
Deal, government at both the state and federal levels has become much
more deeply involved in programs that impinge on people’s moral and
religious beliefs and behavior than was previously the case. During
much of the first century of its existence the federal government’s role
was largely confined 10 marters such s regulating interstate commerce,
maintaining an army and navy, operating the postal service, dredging

harbors, and developing and implementing foreign policy, and the
Slates were only beginning to become deeply involved in education.

Today, however, insofar as both state and federal units of government
are involved in the funding and operation of schools, universities, hous-
ing and welfare programs, family counseling services, and a host .of
other programs that affect people’s lives morally and spiritually, it can-
not help but deal with questions that traditionally have been within the
domain of the church and of religion,

Most scholars do not see this as 2 serious problem, for they appar-
ently believe that reality can be neatly divided between the sacred and
the secular and that government involvement in delivering social serv-
ices is seldom if ever problematic from .a religious perspective.’

Granied that even though a persuasive case can be made that theistic
faith has relevance for all areas of life (and thus for the Christian, Mus-
lim, or Jew no area of life is completely secular), still the differences
between theists and atheists do not normally manifest themselves in
such.“nonreligious” or “secular” matters as harbor dredging or provi-
sioning the army. As a practical mauer, Americans have developed
ways 1o limit religious influence on a broad range of “secular” activi-

™ See, e.g., Karcher v, May, 484 U.S, 72 (1987) (New. Jersey requirement of one
minute.of sifence each school day moming).

78 See Cantwell v. Connecticw; 310 Li.S, 296, 303 {1940).

™ See Eldridge, Theology and Agricultura! Ethics in the State University; A Reply 10
Rich?rd_Baer. 2 Agriculiure 8 Human Values 47,49 (1985) ("The Constitution, the Bil]

distinction. Our practices can be neally divided. Those that are secular i intent. and
effect are permined governmenual activities; those that are religious are not, This
distinction, however, depends on an undersianding of ‘secular” as heing ‘non-religious’
as opposed 10 "anti-religious.* ), Compare Rocmer v, Board of Pub. Works, 426 U.§.
786, 764 (1976) {"|A]s we have noted, the secular and the sectarian activities of the
calleges are easily separated.™) with Schewpp, 374 U.S. a1 23] (Brennan, ., concurring)
("Tlhe fact is that the line which separales the secular from the sectarian in American fife
is elusive,™). '

1990] Dl:!t‘n-miﬂatar)- L’Jﬂ qf '.S£Czariaﬂ"' 465

ties, inciuding many of those carried on by government. In part, ‘ths is.
because we have-held so much of our religious and moral tradition in
common that it has been relatively easy in a broad range of “seculal_‘"
matters 1o presuppose this commonality and not get bagged down in
endless controversy over those religious and moral beliefs where we
differed. In particular, we have been able to develop what John Baw]s.
refers 1o as an “overlapping consensus” about thé structure of a liberal
democracy that will guarantee “justice as faimess': 1o citizens without
limiting “ourselves to metaphysical or theological argumentation
grounded in-any single comprehensive world view,* .
However, when it comes to the Big Questions—questions regarding tITc
meaning and purpose of life, who we zre, and how we ought 1o live in
light of our deepest religious and metaphysica.l commitments—Ameri-
cans today hold very different views about reality and what is appropri-
ate belief and behavior."! Thus, although we do not generally think of
a distinctively Presbyterian view of operating the Post Office (although
for Presbyterians the Post Office is by no means outside the ::e_alm of
God's concern and sovereignty), it is not at all difficult to think of a
normative Catholic view of abortion, an orthodox Jewish view of the
family, or an Evangelical Christian view ‘of marriage and child nuruwre.
And these religious views may compete directly with secular views, for
instance those of groups like Planned Parenthood or individuals like
Carl Rogers and Sidney Simon.%2 .
When nontheistic and humanistic beliefs serve as the philasophical
basis of curricula in government public schools—courses in values clar-
ification and sex education are two notable examples—citizens who
take their religious beliefs seriously face a serious problem. Many of

# Rawls, supra note 76, at }-25, See also Rawls, Jusiice as Fairness: Political Noy
Metaphysical, 14 Phil. & Pub. Aff. 223 (1985) [hercinafier Justice as Fairness); Rawls,
The Priority of Right and 1deas of the Good, 17 Phil. & Pub, Af. 251 (1988) [hereinafier
Priority of Right). . . L

81 “Big Questions,” as I am using the expression, are questions that one answers in.
relation to what John Rawls refers to as “‘comprehensive philosophical, religious, and
moral doctrines.” His theory of “justice as fairness™ is an autempt Lo offer a way to order
the political life of a liberal democratic state without dgmgn_dung_lhal .all citizens accept
such particular moral ideals as those of autonomy and individuality, *As found in Kant
and ].S. Milt, these comprehensive ideals, despite their very great imporiance in liberal
thought, are extended too far when presented as the only appropriate foundation fora
constitutional regime. So wndersiood, liberalism becomes but i another sectarian
doctrine.”. Justice as Fairness, supra note 80, at 245-46; Priority of Right, supra note 80,
at 251-76. .

‘82 See, e.g., L. Raths, M. Harmin & §. Simon, Values and Teaching (?d ed._ 197B); K.
Strike, Educational Policy and the Just Society 109-127 (1952); K. Strike, Liberty and
Learning 150.168 (1982): P. Vitz, Psychology 25 Religion: ‘The Cult of Sell-Worship 75-
81 (1977 : T T
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these “secular” courses teach (implicitly, if not always explicitly) that
self-fulfillment and satisfying one’s personal needs are the goals of
human existence. They insist that all value judgments are subjective
anid matters of personal opinion. They view tradition and traditional
wisdom as a hindrance to achieving the good life.

The important point is that each of these particular secular views,
rather than being “wholly neutral,” directly competes with orthodox
Christian teaching on these issues. Secular instruction can be {and
often is) just as “sectarian” (in the sense of narrow-minded, bigoted,
one-sided, parochial) as religious instruction.™* And if this is the case,
then we must ask: Does the state have the right to take a captive group
of students and indoctrinate them in beliefs and values that will lead
them to defect from the teachings of their church and. their parents?

Of course, it has no such right. If we take seriously the religion
clauses of the first amendment, such actions by the state are quite
outside the realm of constitutional legitimacy. Only because the
Supreme Court has failed 10 see that secular views can become direct
competitors of religious views and, in attempts 1o answer the Big Ques-
tions; function precisely like religious views, has it permitted such
injustice

8 See Baer, Values Clarification as Indocirination, 4) Educ. Forum 155 (1877); Baer,
" Teaching Values in the Schools: Clarification or Indoctrination?, 61 Principal 17-21, 36
(1982). Cf. Schempp, 874 U.S; at 225 (“We agree of course that the State may not
establish a ‘religion of secularism’ in the sense of affirmatively épposing or showing
hostiliiy to religion, thus ‘preferring those who believe in-no religion over those who do
believe.' ) (ciling Zorach v. Clauson, 843 ULS. 306, §14 (1959}). Unfortunately, the Court
has utterly ignored extensive scholarship on values' clarification and sex education
curricula that conclusively demonstrates precisely such hostility.

84 See P. Vitz, Censorship: Evidence of Bias in Our Children’s Textbooks (1986),
Professor Vitz points 1o a.virtual conspiracy of silence regarding the role of religion in
American history as this is taught in social studies courses, particularly at the elementary
school level. Note also the evidence he presents for exireme bias in how fzmilies are
described (especially the roles of women) in grades five and six. 1d. at 36-39. See also
R. Baer, Censorship and the Public Schools (1985); Baer, American Public Education
ahd the Myth of Value Neutrality, in Democracy and the Renewal of Public Education
10-12 (R. Neuhaus ed. 1987). ' -

¥ John Dewey wrote of his own atheistic and humanistic beliefs; “Here are all the

_ ¢lements for a religioiis faith that shall not be confined 10 sect, class, or race.” J. Dewey,
A Common Faith B7 (1934). See also Baer, Agricultural Ethics at State Universities:
Why No Input from the Theologians?, 2 Agriculwure & Human Values 41 (1985). ht
* would not seem illegilimate, however, for the state to require children 10 learn about
American political and historical traditions or about justice as fairness in the Rawlsian
sense. Nole the distinction that Rawls makes between “justice as fairess” as a political |
conception and “justice as fairness” as pan of a larger comprehensive religious or
metaphysical world view. See Jusiice as Fairness, supra note 80; at 223.51: Priority of
Right, supra.note 80, at 25)-276. '
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iV. CONCLUSION

The Supreme Court’s acceptance of the equation “religious = sec-
tarian” constitutes an unacceptable case of what I have called judicial
“cussing.” Bul, more importantly, this usage is both a symptom of and
a contributor to the Court’s inability to resolve convincingly a host of
vexing questions about how religion relates to puh.lic life,. p:articularly
to education and to politics. So long as one .can view religion a‘s_th'al
which is “sectarian”-—as essentially parochial, narrow, bigoted, idiosyn-
cratic—it becomes relatively easy Lo dismiss it as marginal or even inju-
rious to the public life of the nation. Just as Jefferson and‘Mann could
label the wrong kind of religion “sectarian™ and consider n_h'f\rmf"ul to
public life, so today our courts mistakenly assume that religion i its
totality is *'sectarian” and thus also either irrelevant or detrimental to
public life. Supreme Court decisions over the past four decades have.

* treated religion as a kind of pollutant or contagion, something from

which the public must be protected through increasingly effective quar-
antine measures.®® _ .

- Insofar as our courts have embraced the proposition “religious =
sectarian they are not just guilty of judicial prejudice and unwarranted
discrimination. The view of the world that is reflected by such termi-
nology also severely cripples the courts in their ability to think clearly
and fairly about how religion relates to culture. They have by and large
failed to see how secular views can become direct competitors of reli-
gious views, competing for the hearts and. minds of citizens, :rmd how
such secular views, when sponsored by government, stand in direct vio-
lation of the first amendment. Just as poor tools can prevent crafismen
from producing good work, so the unwarranted identification’ of the.
religious with the sectarian makes it difficult—I think impossible—for
the courts to achieve constitutionally correct decisions on the place of
religion in public life in America. _ :

For 200 years Americans have lived with a muddled unders.landmg of
how the terms “sectarian” and "nonsectarian” apply to religion and of
how the religious is related to the secular. Bad theory has inevitably

8 Sec R. Bork, The Tempting of America 125.26 (1990} (discussing Bowers v.
Hardwick, 478 U.S. 186 (1986)). In Bewers, Justice B]ackn!un. writing forl the four
dissenters, argues that religious suppon for the Georgia anti-sodomy statute weakens
the statute. He equates such support with “religious intolerance.” But such a view, Hy
regularly adhered to, would, in effect, mike second-class citizens out of - religious
Americans, and give special preference 1o Americans who. g-r?und their morality in
secular metaphysical views, As Bork argues, Justice Blackmun's position, if followed
consistently, would also tend 1o undermine laws against perjury and murdet, for these
o are supported by morality based in religion.- .
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produced bad law, and thus it is not surprising that the past forty years
of Supreme Court rulings on religion and public life (notably educa-
tion) have been such an unintelligible and unprincipled morass. Just as
the use of “sectarian” by Jefferson, Horace Mann, and the New York
Public School Society became a 100l of social oppression—a means by
which one social class tried to establish jts own morality and religious
beliefs as the orthodox public beliefs of the new Republic—so today the
claim that religion is “sectarian” and that the secular is “nonsectarian,”
(“nonideological and wholly neutral”), is not only philosophically

unjustifiable but also becomes a means of social control. In both cases, .

rights and interests of ideological and religious minorities are violated

and an elite {in our own day this clite—which Peter Berger refers to as

“the new information class”’—is dominated by the liberal press and

other media and by the universities) is permitied to establish its own

vich as the ‘“‘nonsectarian,” ‘‘universal,” “public,” “secular,”
“rational” views of society.

A commitment by our courts, other government officials, and by the
mass media to abandon the .equation “religious = sectarian” would
constitute a commendable first step in the move toward nondiscrimina-
tion and public justice. Although such a move would not in itself cor-
rect the confusion of Supreme Court decistons since Everson on the
relation of the religious to the secular, it would at the very least
improve the climate of discussion. It would help cast doubt on the cor-
reciness of the assumptions the courts have employed in wresting with
issues pertaining to religion and public life, and thus conceivably would
open up the path to more rational constitutional interpretation,

But quite apart from such useful results of abandoning this terminol-
ogy, the identification of the religious with the sectarian is inwrinsically
mistaken. It unfairly discriminates against a particular set of Ameri-
cans, and it is philosophically unwarranted. Thus it should be aban-
doned whether or not this produces any long-term beneficial legal
consequences, It is a matter not just of law, but of justice.
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